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4 See footnote 1 to § 286.1(a). 
5 See footnote 1 to § 286.1(a). 

procedures, descriptions of forms avail-
able, instruction as to the scope and 
contents of papers, reports, or exami-
nations, and any amendment, revision, 
or report of the aforementioned. 

Subpart C—Exemptions 
§ 286.11 General provisions. 

Records that meet the exemption cri-
teria of the FOIA may be withheld 
from public disclosure and need not be 
published in the FEDERAL REGISTER, 
made available in a library reading 
room, or provided in response to a 
FOIA request. 

§ 286.12 Exemptions. 
The following types of records may 

be withheld in whole or in part from 
public disclosure under the FOIA, un-
less otherwise prescribed by law: A dis-
cretionary release of a record (see also 
§ 286.4(e)) to one requester shall prevent 
the withholding of the same record 
under a FOIA exemption if the record 
is subsequently requested by someone 
else. However, a FOIA exemption may 
be invoked to withhold information 
that is similar or related that has been 
the subject of a discretionary release. 
In applying exemptions, the identity of 
the requester and the purpose for 
which the record is sought are irrele-
vant with the exception that an exemp-
tion may not be invoked where the par-
ticular interest to be protected is the 
requester’s interest. However, if the 
subject of the record is the requester 
for the record and the record is con-
tained in a Privacy Act system of 
records, it may only be denied to the 
requester if withholding is both au-
thorized by DoD 5400.11–R 4 and by a 
FOIA exemption. 

(a) Number 1 (5 U.S.C. 552(b)(1)). Those 
properly and currently classified in the 
interest of national defense or foreign 
policy, as specifically authorized under 
the criteria established by Executive 
Order and implemented by regulations, 
such as DoD 5200.1–R.5 Although mate-
rial is not classified at the time of the 
FOIA request, a classification review 
may be undertaken to determine 
whether the information should be 

classified. The procedures in DoD 
5200.1–R apply. If the information 
qualifies as exemption 1 information, 
there is no discretion regarding its re-
lease. In addition, this exemption shall 
be invoked when the following situa-
tions are apparent: 

(1) The fact of the existence or non-
existence of a record would itself re-
veal classified information. In this sit-
uation, Components shall neither con-
firm nor deny the existence or non-
existence of the record being requested. 
A ‘‘refusal to confirm or deny’’ re-
sponse must be used consistently, not 
only when a record exists, but also 
when a record does not exist. Other-
wise, the pattern of using a ‘‘no 
record’’ response when a record does 
not exist, and a ‘‘refusal to confirm or 
deny’’ when a record does exist will 
itself disclose national security infor-
mation. 

(2) Compilations of items of informa-
tion that are individually unclassified 
may be classified if the compiled infor-
mation reveals additional association 
or relationship that meets the standard 
for classification under an existing ex-
ecutive order for classification and 
DoD 5200.R–1, and is not otherwise re-
vealed in the individual items of infor-
mation. 

(b) Number 2 (5 U.S.C. 552(b)(2)). Those 
related solely to the internal personnel 
rules and practices of the Department 
of Defense or any of its Components. 
This exemption is entirely discre-
tionary. This exemption has two pro-
files, high (b)(2) and low (b)(2). Para-
graph (b)(2) of this section contains a 
brief discussion on the low (b)(2) pro-
file; however, that discussion is for in-
formation purposes only. When only a 
minimum Government interest would 
be affected (administrative burden), 
there is a great potential for discre-
tionary disclosure of the information. 
Consequently, DoD Components shall 
not invoke the low (b)(2) profile. 

(1) Records qualifying under high 
(b)(2) are those containing or consti-
tuting statues, rules, regulations, or-
ders, manuals, directives, instructions, 
and security classification guides, the 
release of which would allow cir-
cumvention of these records thereby 
substantially hindering the effective 
performance of a significant function 
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